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DIQEST: 

1. Under the Competition in Contracting Act of 
1984 (CICA), GAO's bid protest authority 
extends to any "federal agency" as that term 
is used in the Federal Property and Adminis- 
trative Services Act of 1949 (FPASA), 
including wholly owned government corpora- 
tions. Notwithstanding provision of CICA 
which defines "protest" with reference to 
"executive agency," 31 U.S.C. S 3551 ( 1  ) ,  
proper interpretation effectively substi- 
tutes the term "federal agency." Rules of 
statutory construction permit such a substi- 
tution where supported by legislative intent 
as evidenced in language of CICA protest 
provisions as a whole and in legislative 
history of CICA. 

2. Tennessee Valley Authority (TVA) Act, 
16 U.S.C. S 831 etseq. (1982), sets suffi- 
cient parametersTor the collection and use 
of TVA power program funds so as to consti- 
tute a continuing appropriation; TVA's power 
program is not a nonappropriated fund activ- 
ity beyond the protest jurisdiction of the 
General Accounting Office. 

3. Protest is denied where protester fails to 
demonstrate that brand other than that 
specified in contracting agency's solicita- 
tion would satisfy agency's needs or that 
agency's brand name requirement is unreason- 
able. 

Monarch Water Systems, Inc. (Monarch) protests invita- 
tion for bids (IFB) No. C3-958959 for the procurement of 
water conditioning compounds, issued by the Tennessee 
Valley Authority (TVA). Monarch contends that the IFB 
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r e q u i r e m e n t s  are u n d u l y  r e s t r i c t i v e  o t  c o m p e t l t l o n .  The 
TVA c n a l l e n g e s  o u r  j u r i s d i c t i o n  t o  decide t h e  protest  unde r  
t h e  Competition i n  C o n t r a c t i n g  A c t  ot 19b4 ( C I C n )  a n a  o u r  
B i d  P r o t e s t  R e g u l a t i o n s .  Based o n  o u r  r e v i e w  of t h e  act  
and i t s  l e g i s l a t i v e  h i s t o r y ,  w e  c o n c l u d e  t h a t  C I C A  e x t e n d s  
o u r  b i d  p ro tes t  a u t h o r i t y  t o  w h o l l y  owned gove rnmen t  
c o r p o r a t i o n s ,  i n c l u d i n g  TVA. We also f i n d  t h a t  TVA is 
u s i n g  a p p r o p r i a t e d  f u n d s  f o r  t h i s  p r o c u r e m e n t .  W e  f i n d  t h e  
p r o t e s t ,  however ,  t o  be w i t h o u t  merit. 

Background 

Pr ior  t o  t h e  i m p l e m e n t a t i o n  of t h e  p r o c u r e m e n t  protest  
s y s t e m  a u t h o r i z e d  by C I C A  ( 3 1  U.S.C. SS 3551-3556, as added 
by S 2 7 4 1 ( a )  of Pub. L. N o .  98-369) ,  w e  decided b i d  pro- 
t e s t s  based o n  o u r  a u t h o r i t y  t o  a d j u s t  and s e t t l e  gove rn -  
ment a c c o u n t s  a n a  t o  c e r t i f y  b a l a n c e s  i n  t h e  a c c o u n t s  o f  
a c c o u n t a b l e  o f f icers  u n d e r  3 1  U.S.C. § 3526 ( 1 9 8 2 )  
( f o r m e r l y  31 U.S.C. S S  71 and 74 ( 1 9 7 6 ) ) .  - See Wheelabrator 
Corp. v. Cha fee ,  4 5 5  F.2d 1306,  1313 (D.C.  C i r .  1 9 7 1 ) ;  
46 Comp. Gen. 441 ,  453 ( 1 9 6 6 ) ;  C.T. Bone, I n c . ,  b-185U84, 
Nov. 28 ,  1975,  75-2 CPD (1 364. I n  e x e r c i s i n g  t h a t  a u t h o r -  
i t y ,  we c o n s i s t e n t l y  d e c l i n e a  t o  c o n s i a e r  protests  i n v o l v -  
i n g  TVk.  Our p o s i t i o n  was based o n  t h e  f o l l o w i n g  p r o v i s i o n  
of t h e  TVA A c t  ot 1933  as  amenaea ,  16  U.S.C. s 8 3 1 h ( b )  
( l 9 b 2 ) :  

'I . . . P r o v i d e d ,  t h a t ,  S u b j e c t  o n l y  t o  t n e  
p r o v i s i o n s  ot t h i s  chapter ,  t h e  C o r p o r a t i o n  
is a u t h o r i z e a  t o  make s u c h  e x p e n d i t u r e s  a n a  
t o  e n t e r  i n t o  s u c h  c o n t r a c t s ,  a g r e e m e n t s  anu  
a r r a n g e m e n t s ,  upon s u c h  terms and  c o n d i t i o n s  
and  i n  s u c h  manner  as it may deem n e c e s s a r y  
i n c l u d i n q  t h e  f i n a l  s e t t l e m e n t  of a l l  claims 
which t h e  Board s h a l l  d e t e r m i n e  t o  have  b e e n  
n e c e s s a r y  t o  c a r r y  o u t  t h e  p r o v i s i o n s  of 
saia  chapter." 

S i n c e  t h i s  p r o v i s i o n  g a v e  TVA b r o a d  a u t h o r i t y  t o  e n t e r  i n t o  
contracts a s  w e l l  a s  f i n a l  claim s e t t l e m e n t  a u t h o r i t y ,  w e  
c o n c l u d e d  t h a t  w e  c o u l d  n o t  t a k e  e x c e p t i o n  t o  a TVA con- 
tract award. W e  t h e r e f o r e  d e c l i n e d  t o  consider b i d  pro- 
tests i n v o l v i n g  TVA. - S e e  G e n e r a l  C r a n e  a n d  Hoist, I n c . ,  
B-208477, AUg. 8,  1982 ,  82-2 CPD 11 156.  

S i m i l a r l y ,  p r i o r  t o  t h e  i m p l e m e n t a t i o n  o f  C I C A ,  w e  
g e n e r a l i y  a e c l i n e a  t o  c o n s i a e r  p r o t e s t s  i n v o l v i n g  p r o c u r e -  
men t s  by other gove rnmen t  c o r p o r a t i o n s  and  a g e n c i e s  enaowea 
by s t a t u t e  w i t n  broad a u t h o r i t y  t o  d e t e r m i n e  t h e  character 
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and manner o f  t h e i r  e x p e n d i t u r e s .  e, e.g., CompuServe, 
d! I n c  8-213015, O c t .  3, 1983,  83-2 CPD 1 411, r e g a r d i n g  t h e  
P e n s i o n  B e n e f i t  Guaran ty  Corporation; I n g e r s o l l  Rand Co. ,  
B-190275, O c t .  12,  1977, 77-2 CPD II 289, r e g a r d i n g  t h e  
S t .  Lawrence Seaway Development Corporation; Leon P. Brooks  
Real Estate Co., B-181550, J a n .  6,  1975,  75-1 CPD ll 7,  
r e g a r d i n g  t h e  a u t h o r i t y  of t h e  Commissioner o f  t h e  Federal 
Housing A d m i n i s t r a t i o n  as t r a n s f e r r e d  t o  t h e  S e c r e t a r y  o f  
Housing and Urban Development. 

G A O ' s  P rocuremen t  Protest  Sys tem unde r  C I C A  

f i r s t  time, e x p r e s s l y  d e f i n e d  o u r  b id  protest a u t h o r i t y .  
Under t h e  new p r o t e s t  s y s t e m ,  we are to  d e c i d e  protests 
c o n c e r n i n g  a l leged v i o l a t i o n s  of p rocuremen t  s t a t u t e s  or 
r e g u l a t i o n s .  31 U.S.C. S 3552. T h i s  b id  p r o t e s t  a u t h o r i t y  
is n o t  related to  a c c o u n t  or claim s e t t l e m e n t  a u t h o r i t y  
o v e r  t h e  c o n t r a c t i n g  agency  i n v o l v e d .  

The enac tmen t  of C I C A  both s t r e n g t h e n e d  and ,  for t h e  

T V A ' s  P o s i t i o n  

TVA a r g u e s  t h a t  i t s  p r o c u r e m e n t s  are n o t  s u b j e c t  t o  
our p r o t e s t  j u r i s d i c t i o n  f o r  t w o  r e a s o n s :  (1) it is n o t  an  
" e x e c u t i v e  agency" under  t h e  p ro tes t  sys t em a u t h o r i z e d  by 
C I C A ,  and ( 2 )  98 p e r c e n t  o f  its p u r c h a s e s  are made w i t h  
n o n a p p r o p r i a t e d  f u n d s .  

TVA f i r s t  p o i n t s  o u t  t h a t  a p r o t e s t  t o  be decided by 
o u r  O f f i c e  under  C I C A  is d e f i n e d  as: 

'I. . . a w r i t t e n  o b j e c t i o n  by an  
i n t e r e s t e d  p a r t y  t o  a s o l i c i t a t i o n  by an  
e x e c u t i v e  agency  for b i d s  or proposals fo r  a 
proposed c o n t r a c t  f o r  t h e  p rocuremen t  of 
p r o p e r t y  or s e r v i c e s  or a w r i t t e n  o b j e c t i o n  
by a n  i n t e r e s t e d  p a r t y  t o  a p roposed  award 
or t h e  award of s u c h  a c o n t r a c t  . . . ." 
(Emphasis  added.) 31 U.S.C. S 3 5 5 1 ( 1 ) .  

TVA s u b m i t s  t h a t  b e c a u s e  t h e  protest  p r o v i s i o n s  were 
e n a c t e d  as a new s u b c h a p t e r  V t o  c h a p t e r  35 o f  t i t l e  31 of 
t h e  U n i t e d  States  Code, t h e y  are s u b j e c t  t o  t h e  d e f i n i t i o n  
of " e x e c u t i v e  agency"  c o n t a i n e d  t h e r e i n  which p r o v i d e s :  

"In t h i s  chapter ,  ' e x e c u t i v e  agency '  does 
n o t  i n c l u d e  . . . a c o r p o r a t i o n ,  agencyI  or 
i n s t r u m e n t a l i t y  s u b j e c t  t o  c h a p t e r  91 of 
t h i s  t i t l e . "  31 U.S.C. S 3501 ( 1 9 8 2 ) .  

- 3 -  



B-2 1 i144 1 

Chapter 91 of title 31 contains the codifiea provi- 
sions of the Government Corporation Control Act, which 
lists TVA as a wholly owned government corporation. 
31 U.S.C. S 9101(3)(M) (1982). Thus, TVA concludes that we 
are authorized to deCiae only protests involving procure- 
ments by executive agencies, as defined in 31 U.S.C. S 3501 
and that as a government corporation, TVA is not includea 
in that definition. 

TVA also refers to the following colloquy which took 
place between Senators Howara Baker, then majority leader 
of the Senate and from the state in which TVA is head- 
quarterea, William Cohen, principal sponsor of the measure, 
ana William Hoth, chairman of the conference committee 
aeallng with CICA, auring the Senate consideration of 
technical corrections to CICA. 

"Mr. BAKER. I do, however, want to Clarify 
one point. Under subtitle D, section 2741 
of this title, which proviaes a statutory 
base for the General Accounting Office's bld 
protest system, the term 'Federal agency' is 
definea as having the same meaning as tnat 
term has under the Federal Property and 
Administrative bervices Act ot 1949. 

"It 1s my understanding that, in Choosing 
the particular definition, the conferees do 
not intena to increase the GAO's Did protest 
authority over the Tennessee Valley Author- 
ity Deyona the extent tnat t i ~ 0  currently nas 
such authority. Am I correct in my unaer- 
stanainy of the conferees' intent? 

"Mr. COHEN. Yes you are correct. The con- 
ferees, do not intend to expand the current 
scope of GkO's bia protest authority with 
regara to the TVA. 

"Mr. ROTH. As chairman of the subconference 
wnich consiaerea this title, I agree with 
the Senator from Maine that your under- 
standing of the GAO's Dia protest authority, 
as it applies to the TVA, is consistent with 
the conferees' intent. 
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" M r .  BAKER. I thank  t h e  S e n a t o r s  f o r  t h a t  
c l a r i f i c a t i o n .  " 130 Cong . Rec. S8886 ( d a i l y  
ed. J u n e  29, 1984) .  

TVA's  second c o n t e n t i o n  is t h a t  98 p e r c e n t  of  i ts  
p u r c h a s e s ,  i n c l u d i n g  t h e  i n s t a n t  procurement ,  are made w i t h  
n o n a p p r o p r i a t e d  f u n d s ,  and t h a t  under  o u r  B i d  Protest 
R e g u l a t i o n s  s u c h  p rocuremen t s  are  beyond o u r  b id  protest 
a u t h o r i t y .  

J u r i s d i c t i o n  

A s  e x p l a i n e d  below, based on  o u r  r ev iew of  C I C A  and 
its l e g i s l a t i v e  h i s t o r y ,  w e  conc lude  t h a t  o u r  b i d  p r o t e s t  
a u t h o r i t y  e x t e n d s  t o  " f e d e r a l  a g e n c i e s , "  as  t h a t  term is 
used i n  t h e  Federal P r o p e r t y  and A d m i n i s t r a t i v e  S e r v i c e s  
A c t  o f  1949 ( F P A S A ) ,  i n c l u d i n g  whol ly  owned government 
c o r p o r a t i o n s  s u c h  a s  TVA. F u r t h e r m o r e ,  w e  do n o t  a g r e e  
t h a t  TVA is  a n o n a p p r o p r i a t e d  fund a c t i v i t y  beyond o u r  b id  
p r o t e s t  a u t h o r i t y .  

Although t h e  term " e x e c u t i v e  agency" is used i n  t h e  
d e f i n i t i o n  of  " p r o t e s t "  a t  31 U.S.C. S 3 5 5 1 ( 1 ) ,  s u  ra ,  
w e  do n o t  t h i n k  t h i s  term a l o n e  is d i s p o s i t i v e  o& 
j u r i s d i c t i o n .  The  other protest  p r o v i s i o n s  o f  C I C A  m u s t  
a l so  be considered, and t h e y  i n d i c a t e  t h a t  w e  are to  decide 
p r o t e s t s  of  p rocuremen t s  i n v o l v i n g  any " f e d e r a l  agency,"  
i n c l u d i n g  whol ly  owned government c o r p o r a t i o n s  s u c h  as 
TVA . 

F i r s t ,  v i r t u a l l y  e v e r y  o t h e r  r e f e r e n c e  i n  t h e  s t a t u t e  
d e a l i n g  w i t h  t h e  new b id  pro tes t  sys tem uses t h e  term 
"federal  agency.'' For example,  31 U.S.C. S 3 5 5 3 ( b ) ( 1 )  
p r o v i d e s  : 

"With in  one  working day  of t h e  r e c e i p t  of a 
p r o t e s t ,  t h e  C o m p t r o l l e r  General s h a l l  
n o t i f y  t h e  Federal agency invo lved  o f  t h e  
protest." (Emphas is  added.) 

-- See also 31  U.S.C. SS 3 5 5 4 ( b )  , ( c ) , ( d )  , ( e )  . Second, t h e  
C I C A  protest p r o v i s i o n s  do n o t  d e f i n e  t h e  term " e x e c u t i v e  
agency"; t h e y  d o ,  however,  e x p r e s s l y  d e f i n e  t h e  term 
" f e d e r a l  agency." According t o  CICA,  " f e d e r a l  agency" h a s  
t h e  same meaning as t h a t  g i v e n  by s e c t i o n  3 o f  t h e  FPASA 
( 4 0  U.S.C. 5 472 ( 1 9 8 2 ) ) .  31 U.S.C. S 3 5 5 1 ( 3 ) .  T h a t  
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d e f i n i t i o n  i n c l u d e s  w h o l l y  owned gove rnmen t  c o r p o r a t i o n s . l /  - 
A l t h o u g h  t h e  term "whol ly  owned gove rnmen t  corporation" is 
n o t  i t s e l f  d e f i n e d  i n  t h e  FPASA, w e  r e a d  it t o  i n c l u d e  t h e  
corporations so d e s i g n a t e d  i n  t h e  Government C o r p o r a t i o n  
C o n t r o l  A c t .  TVA is so d e s i g n a t e d .  31 U.S.C. S 9101,  
supra. 

A p p l y i n g  t h e  w e l l  e s t a b l i s h e d  p r i n c i p l e  o f  s t a t u t o r y  
c o n s t r u c t i o n  t h a t  i n d i v i d u a l  p a r t s  o f  a s t a t u t e  s h o u l d  b e  
c o n s t r u e d  so as  t o  p r o d u c e  a ha rmon ious  who le ,  2A S u t h e r -  
l a n d  S t a t u t o r y  C o n s t r u c t i o n ,  S 46.05 ( 4 t h  E d . ,  1 9 7 3 ) ,  w e  
b e l i e v e  C I C A  m u s t  b e  r e a d  as p r o v i d i n g  o u r  O f f i c e  w i t h  
protest  a u t h o r i t y  o v e r  federal  a g e n c i e s ,  n o t  o n l y  o v e r  
e x e c u t i v e  a g e n c i e s .  I f ,  a s  TVA a r g u e s ,  C o n g r e s s  i n t e n d e d  
to  limit o u r  protest  a u t h o r i t y  t o  a n  " e x e c u t i v e  agency"  as 
t h a t  term is used  i n  3 1  U.S.C. S 3501,  t h e n  t h e  u s e  o f  t h e  
term " f e d e r a l  agency"  c o n t a i n e d  t h r o u g h o u t  C I C A ' s  p ro t e s t  
p r o v i s i o n s  would c o n f l i c t  w i t h  t h a t  i n t e n t ,  as " f e d e r a l  
agency"  u n d e r  t h e  FPASA encompasses  a l a r g e r  domain t h a n  
" e x e c u t i v e  agency"  u n d e r  3 1  U.S.C. S 3501. G iven  t h a t ,  
except f o r  31 U.S.C. S 3 5 5 1 ( 1 ) ,  i t  is t h e  term "federal 
agency"  t h a t  is  u s e d  t h r o u g h o u t  t h e  protest  p r o v i s i o n s  o f  
C I C A ,  and  f u r t h e r  g i v e n  t h a t  it is t h e  term " f e d e r a l  
agency"  and  n o t  " e x e c u t i v e  agency"  t h a t  C I C A  d e f i n e s  f o r  
p u r p o s e s  of t h e  s u b c h a p t e r  d e a l i n g  w i t h  t h e  new pro tes t  
s y s t e m ,  w e  t h i n k  t h e  c lear  i n t e n t  o f  C o n g r e s s  was t o  

- 1 /  The  FPASA c o n t a i n s  t h e  f o l l o w i n g  d e f i n i t i o n s :  

" S  472. D e f i n i t i o n s  

A s  u s e d  i n  t i t l e s  I t h r o u g h  V I  o f  t h i s  A c t  - 
( a )  The term ' e x e c u t i v e  a g e n c y '  means any  
d e p a r t m e n t  or i n d e p e n d e n t  e s t a b l i s h m e n t  
t h e  e x e c u t i v e  b r a n c h  of t h e  Government ,  
i n c l u d i n g  a n y  w h o l l y  owned Government  
c o r p o r a t i o n .  

i n  

( b )  The term ' F e d e r a l  a g e n c y '  means any  
e x e c u t i v e  a g e n c y  or a n y  e s t a b l i s h m e n t  i n  
t h e  l e g i s l a t i v e  or j u d i c i a l  b r a n c h  o f  t h e  
Government  ( excep t  t h e  S e n a t e ,  t h e  House o f  
R e p r e s e n t a t i v e s ,  and  t h e  A r c h i t e c t  o f  t h e  
Cap i to l  and  any  a c t i v i t i e s  u n d e r  h i s  d i r e c -  
t i o n ) . "  40 U.S.C. S 472. 
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e s t a b l i s h  a protest  sys t em t h a t  a p p l i e d  t o  f e d e r a l  
agencies. Consequent ly ,  t h e  i n t e n t  o f  Congress  can be 
g i v e n  e f f e c t  i f  t h e  term " f e d e r a l  agency'' is s u b s t i t u t e d  
f o r  t h e  term " e x e c u t i v e  agency" i n  31 U.S.C. S 3 5 5 1 ( 1 ) .  

Such a s u b s t i t u t i o n  o f  words or p h r a s e s  is g e n e r a l l y  
p e r m i s s i b l e  as  a method o f  s t a t u t o r y  c o n s t r u c t i o n  so long  
as it is c o n s i s t e n t  w i t h  l e g i s l a t i v e  i n t e n t .  A s  t h e  
Supreme C o u r t  h a s  o b s e r v e d ,  " t h e  canon i n  f a v o r  of  s t r ic t  
c o n s t r u c t i o n  is n o t  a n  i n e x o r a b l e  command to  o v e r r i d e  
common sense and e v i d e n t  s t a t u t o r y  purpose .  I t  does  n o t  
require magn i f i ed  emphas is  upon a s i n g l e  ambiguous word i n  
o r d e r  t o  g i v e  i t  a meaning c o n t r a d i c t o r y  to  t h e  f a i r  import 
o f  t h e  w h o l e  remain ing  language."  Un i t ed  S t a t e s  v. Brown, 
333 U.S. 1 8 ,  25-26 ( 1 9 4 7 ) .  -- See a l so  Symons v. C h r y s l e r  
Corp. Loan G u a r a n t e e  Bd., 670 F.2d. 238, 2 4 2  (D.C. C i r .  
1 9 8 1 ) ;  2A S u t h e r l a n d ,  supra,  SS 46.06 and 47.36. 

O u r  c o n c l u s i o n  r e g a r d i n g  t h e  c o n g r e s s i o n a l  i n t e n t  is 
borne  o u t  by C I C A ' s  l e g i s l a t i v e  h i s t o r y .  The c o n f e r e n c e  
committee r e p o r t  on C I C A  s ta tes :  

"Any actual or p r o s p e c t i v e  b i d d e r  or o f f e r o r  
whose  d i r e c t  economic i n t e r e s t  would be  
a f f e c t e d  by t h e  award or f a i l u r e  t o  award 
a procurement  contract  by an  e x e c u t i v e  
agency may c h a l l e n g e  t h e  a g e n c y ' s  so l i c i t a -  
t i o n ,  award or  proposed  award by f i l i n g  a 
p r o t e s t  w i t h  t h e  Comptroller General.  F i n a l  
agency d e t e r m i n a t i o n s  under s e c t i o n  307 of 
t h e  F e d e r a l  P r o p e r t y  and A d m i n i s t r a t i v e  
S e r v i c e s  A c t  and section 2310 of t i t l e  1 0 ,  
Uni ted  S t a t e s  Code, may be t h e  s u b j e c t s  o f  
rotests to  GAO, t h e  c o u r t s ,  and where 

i p p r o p r i a t e ,  t h e  GSA board." (Emphasis 
added . )  H . R .  Rep. No. 98-861, 9 8 t h  Cong., 

"Any actual or p r o s p e c t i v e  b i d d e r  or o f f e r o r  
whose  d i r e c t  economic i n t e r e s t  would be  
a f f e c t e d  by t h e  award or f a i l u r e  t o  award 
a procurement  contract  by an  e x e c u t i v e  
agency may c h a l l e n g e  t h e  a g e n c y ' s  so l i c i t a -  
t i o n ,  award or  proposed  award by f i l i n g  a 
p r o t e s t  w i t h  t h e  Comptroller General.  F i n a l  
agency d e t e r m i n a t i o n s  under s e c t i o n  307 of 
t h e  F e d e r a l  P r o p e r t y  and A d m i n i s t r a t i v e  
S e r v i c e s  A c t  and section 2310 of t i t l e  1 0 ,  
Uni ted  S t a t e s  Code, may be t h e  s u b j e c t s  o f  
rotests to  GAO, t h e  c o u r t s ,  and where 

i p p r o p r i a t e ,  t h e  GSA board." (Emphasis 
added . )  H . R .  Rep. No. 98-861, 9 8 t h  Cong., 
2nd Sess. 1435. 

F i n a l  agency d e t e r m i n a t i o n s  under  s e c t i o n  307 o f  t h e  FPASA 
r e f e r s  t o  procurement d e c i s i o n s  by "agency heads."  FPASA 
S 307, 63 S t a t .  377, 396 ( n o t  c o d i f i e d ) .  The FPASA d e f i n e s  
"agency head" to i n c l u d e  t h e  head o f  an  " e x e c u t i v e  agency," 
4 1  U.S.C. S 259 ( 1 9 8 2 ) ,  which i n  t u r n  is d e f i n e d  i n  FPASA 
S 3, d i s c u s s e d  ear l ie r ,  and which i n c l u d e s  whol ly  owned 
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government corporations. Thus, this report language 
strongly suggests that the conferees intended that procure- 
ments involving an executive agency, as defined by the 
FPASA, and therefore including wholly owned corporations, 
were to be subject to the new protest system. 

In light of the above, we find the aforementioned 
Senate colloquy to be unpersuasive. While the remarks in 
question evidence the Senators' belief that CICA does not 
grant us bid protest jurisdiction over TVA, all other evi- 
dence indicates the contrary. 

Next, we consider whether the instant procurement is 
beyond our bid protest jurisdiction because TVA is alleg- 
edly using nonappropriated funds. Our regulations state 
that nonappropriated fund activities are beyond the scope 
of our bid protest jurisdiction. 4 C.F.R. 21.3(f)(8) 
(1985). According to TVA, the instant procurement does not 
involve appropriated funds because it is funded by power 
system revenues and bonds. 

While the power program funds appear to be self- 
generated rather than the result of an annual appropriation 
by Congress, we do not consider them to be nonappropri- 
ated. Where Congress has authorized the collection or 
receipt of certain funds by an agency and has specified or 
limited the purposes of those funds, the authorization 
constitutes a "continuing appropriation" regardless of the 
fund's private origin. Fortec Constructors-Reconsidera- 
tion, 57 Comp. Gen. 311, 313-314 (1978), 78-1 CPD ll 153. 
This rule applies to government corporations. e, 

60 Comp. Gen. 323 (1981) (involving Federal Prison 
%;tries, Inc.); 43 Comp. Gen. 759 (1964) (Federal 
Savings and Loan Insurance Corporation); 8-193573, Dec. 198 
1979 (St. Lawrence Seaway Development Corporation). 

Here, the provisions of the TVA Act both authorize the 
collection and specify the application of the power program 
funds. For example, 16 U.S.C. S 831h-1 provides for the 
generation and sale of electric energy by the TVA Board; 
SS 831i and 831j provide for the sale of power and that it 
be equitably distributed among states and municipalities: 
S 831k requires that the price of the power sold be fair 
and reasonable, and S 831n et seq., provide for terms and 
conditions for the sale of bonds and use of bond funds by 
the Board. Thus, we think the TVA Act sets sufficient 
parameters for the collection and use of TVA power program 
funds so as to constitute a continuing appropriation. We 
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therefore find that TVA's power program is supported by 
appropriated funds and is not beyond the scope of our bid 
protest jurisdiction . 
Monarch's Protest 

Monarch protests TVA's solicitation for the procure- 
ment of ion-exchange compounds (resins) as unduly restric- 
ted to vendors supplying resins manufactured by only one 
firm, Rohm and Haas. Monarch contends that this is an 
unnecessary brand name requirement, which improperly 
excludes dealers of other manufacturers' resins. While 
acknowledging TVA received 24 bids under the solicitation, 
Monarch asserts that the government is being denied one of 
the essential benefits of competition--low price--as the 
bids of dealers offering Rohm and Haas resins are all 
higher than those of dealers of other manufacturers' 
products. 

The issue, however, is not whether a product can be 
obtained at a lower price, but whether TVA's brand name 
requirement reasonably reflects its actual minimum needs. 
The Federal Acquisition Regulation (FAR) requires contract- 
ing agencies to avoid using unnecessarily restrictive 
specifications or requirements which might unduly limit the 
number of bidders unless the requirements are essential to 
meet an agency's minimum needs. 48 C.F.R. S 10.002(b)(3) 
(1984). 

Although TVA has broad statutory authority regarding 
its contracts and expenditures, absent a determination to 
the contrary by the TVA Board, it is subject to the pro- 
curement procedures set forth in the FPASA and the FAR. - See 39 Comp. Gen. 426 (1959). TVA has not informed us that 
the Board has determined not to follow the FAR: therefore 
we apply its provisions to the instant procurement. 

Regarding the use of brand name requirements, we have 
traditionally upheld an agency's decision to procure pro- 
ducts on a brand name only basis where the agency offers a 
rational basis for its decision and the protester does not 
prove the decision to be clearly unreasonable. Wan 
Laboratories, Inc., 8-215589, Sept. 17, 1984, 8 4 d P D  
S 300. In this case, TVA points out that the resins to be 
purchased are to be mixed with those already in use. TVA 
states that the industry practice for the specific applica- 
tion--"condensate polishing"--does not permit mixing of 
different brands which may have different characteristics 
and capabilities. TVA states, and Monarch does not refute, 
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that this application is so critical that even one or two 
parts per billion of contaminants could result in equipment 
failure and plant shutdowns. TVA also notes that by using 
the same brand of resin as is currently in use, it will be 
able to identify and correct problems more readily. 
Finally, TVA maintains that less restrictive specifications 
are in fact used for less demanding applications, and that 
the agency's purchases as a whole are not confined to Rohm 
and Haas products. 

Monarch has provided a comparison of the properties of 
a Rohm and Haas product and of another manufacturer's 
product which shows comparable characteristics; however, 
even by Monarch's comparison, the two are clearly not 
identical. In this regard, TVA reports that resins from 
different manufacturers which are "comparable" do not have 
identical physical properties; it further states that it 
cannot mix different brands that are not identical because 
of the "substantial probability" that technical operational 
problems will result. The protester has not refuted TVA's 
posit ion. 

Accordingly, given the protester's failure to demon- 
strate that resins of a brand other than that specified in 
TVA's solicitation would meet TVA's needs, and given TVA's 
reasonable explanation for its insistence on requiring a 
particular brand name resin, we find no basis to conclude 
that TVA has unreasonably excluded the protester from 
competing for the contract. Therefore, Monarch's protest 
is denied. 

1 of the United States 
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